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Farm Bureau Tells Members to ‘Ditch’ EPA Water Rule 
 

WASHINGTON, D.C., April 22, 2014–The American Farm Bureau Federation today asked its members to 

resist a proposed rule from the Environmental Protection Agency that it says will impose unworkable 

regulations on the nation’s farms.  

 

Published Monday in the Federal Register, the more-than-111,000-word “Waters of the U.S.” proposed rule 

reflects the EPA’s latest interpretation of the 1972 Clean Water Act. The rule could ultimately lead to the 

unlawful expansion of federal regulation to cover routine farming and ranching practices as well as other 

common private land uses, such as building homes. 

 

“This rule is an end run around congressional intent and rulings by the U.S. Supreme Court, alike,” AFBF 

President Bob Stallman said. “Congress and the courts have both said that the 50 states, not EPA, have power to 

decide how farming and other land uses should be restricted. It’s time to ditch this rule.” 

 

Among other things, the rule would expand federal control over land features such as ditches and areas of 

agricultural land that are wet only during storms.  

 

EPA says its new rule clarifies the scope of the Clean Water Act. However, EPA’s “clarification” is achieved by 

categorically classifying most water features and even dry land as “waters of the United States.”  

 



Putnam Co. developer suing US EPA, claiming Clean Water 
Act standards are being improperly applied
State Journal
Posted: May 22, 2014 3:00 PM EDT
Updated: May 22, 2014 3:02 PM EDT
By Linda Harris, Legal Reporter - email
 
  
A Putnam County real estate developer claims federal environmental regulators are improperly 
applying Clean Water Act standards to privately owned properties that have no impact on 
navigable waterways.
Developer Ron Foster is suing the U.S. Environmental Protection Agency, saying regulators are 
threatening him with enforcement actions and fines without affording him the opportunity to 
appeal an order he insists flouts standards established in a landmark 2006 Supreme Court 
decision.
He says it's an issue every American has a stake in.
“It appears to me that they want to control private land, and they're doing it by expanding the 
CWA,” Foster said. “In my opinion, they're going beyond the scope of what the Supreme Court 
ruled in the Rapanos decision.”
In 2006, a divided Supreme Court voted to more narrowly define what constitutes “waters of the 
United States” for EPA and U.S. Army Corps of Engineers CWA permitting purposes. The 
majority wanted to lessen federal regulatory reach, but even they couldn't agree how much. The 
governing standard since then has been a marriage of two concurring, but differing, viewpoints 
– requiring that the waterway or wetlands in question must either have a continuous connection 
to traditional navigable waters or possess a clear cut, 'significant nexus' to waters that are or at 
one time were navigable.
The suit, filed Wednesday, May 21, in U.S. District Court in Charleston, alleges EPA is trying to 
claim CWA jurisdiction over property at Neal Run Crossing northeast of Lubeck in Wood County 
that doesn't meet either definition.
Foster said EPA and USACE want him to get a special permit “that requires tens of thousands 
of dollars to get. With the mitigation they're requiring, it could cost $100,000 or more.”
He said the broad definition EPA is espousing ultimately will impact “any landowner who may 
want to sell his property, any farmer, any small private developer who might want to do 
something with their property. It affects everybody.”
“It's a significant issue,” he said. “When (EPA was going after) coal mines, people laid low. But 
now, it has the potential to effect everybody."




The suit points out that in the Rapanos decision, “the Supreme Court explained that the CWA 
does not provide the EPA with jurisdiction over ... wetlands that are connected to non-navigable 
tributaries of traditional navigable waters.” In 2011 the Fourth Circuit Court of Appeals held that 
the “controlling standard for CWA jurisdiction is the 'significant nexus' test,” and the following 
year the Supreme Court ruled that “an EPA compliance order is a 'final agency action' for which 
Constitutional due process requires that a right to appeal, review and challenge the compliance 
order must be provided...” and that nothing in the CWA precluded the right to judicial review.
Foster contends his 51.5-acre parcel is “in the vicinity of a tributary (Neal Run) which flows into 
the Little Kanawha River” but does not substantially affect the physical, chemical or biological 
integrity of either Neal Run or the Little Kanawha River, “nor does a visible bed and bank 
connect the fill areas on the property with Neal Run and therefore, the fill areas on the property 
subject to the compliance orders are not subject to the CWA.”
He purchased the property in 2009 after the previous owner, The Endurance Group, was forced 
into bankruptcy.
“Prior to the bankruptcy proceeding, Endurance was facing enforcement action by the EPA 
related to the property,” the complaint stated.
“EPA was aware of Endurance's bankruptcy and, several months before the agency formally 
intervened in the bankruptcy...the agency had decided to 'arm twist' whoever the new purchaser 
would be in order to help finance the remediation of the already-existing issues on the property,” 
it claims.
Foster said his bankruptcy court-approved purchase agreement, which EPA had participated in, 
stipulated that he was acquiring the parcel free and clear of any liens or claims by EPA or 
USACE, and stipulated that his maximum contribution to site remediation would be $50,000.
Listed as plaintiffs were Foster, Foster Farms LLC and Marketing & Planning Specialists, 
Limited Partnership.
The suit contends that EPA nonetheless developed a remediation plan “that violated the 
restrictive terms and conditions of the property deeds,” and alleges that three months after the 
bankruptcy court decreed that the restrictions in the purchase agreement were valid, activities 
on the remainder of the property “became the subject of intense EPA enforcement scrutiny.”
After 15 months of wrangling, EPA issued a compliance order to Foster Farms in January 2012 
claiming that part of the property was subject to the CWA and alleging that Foster Farms and 
Marketing & Planning Specialists had illegally filled an unnamed tributary.
The suit claims EPA relied on a private consultant's preliminary opinion of jurisdictional status 
over the site in question, though after applying the Rapanos standard that same consultant's 
“final determination concluded that the area at issue was not in fact jurisdictional.”
“EPA has arbitrarily ignored the consultant's final determination and instead relies upon the 
consultant's disavowed preliminary finding to support the agency's claim that the earthwork 



performed by Marketing & Planning constitutes an unauthorized discharge of dredged or fill 
material to waters of the United States,” the suit alleges.
Foster claims EPA has ignored requests for information about the appeals process, suggesting 
as recently as late October that its jurisdictional determination was not a “final” agency action 
and thus didn't require an appeal.
On May 12, however, EPA notified him that his case had been referred to the U.S. Department 
of Justice for civil prosecution and said it was recommending a $414,830 civil penalty against 
them.
“EPA yet again completely ignored Mr. Foster's request for instructions on how to appeal the 
compliance order and instead simply notified Mr. Foster that he was being recommended to 
face prosecution and a penalty of almost half a million dollars,” the suit stated.
Foster Farms is asking the court to either declare the compliance order invalid and prohibit EPA 
from making further jurisdictional determinations in the case “due to EPA's demonstrated 
improper animus and violation of due process” or bar enforcement of the disputed compliance 
order and civil penalties pending the outcome of an administrative appeal.
“It's over-reach,” Foster said. “I'm not some big coal company … I'm just someone trying to 
create jobs for the people of West Virginia and (generate) a little commerce. What they're 
claiming to be streams … the smallest of them is 1.2-ten thousandths of 1 percent in volume – I 
can't even measure that. Yet they're claiming it has 'significant nexus.'”
He said they'd planned to develop a hotel on the site.
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If carried out, Farm Bureau says, ordinary field work, fence construction or even planting could require a 

federal permit. The result will be a wave of new regulation or outright prohibitions on routine farming practices 

and other land uses. 

 

“Congress, not federal agencies, writes the laws of the land,” Stallman said. “When Congress wrote the Clean 

Water Act, it clearly intended for the law to apply to navigable waters. Is a small ditch navigable? Is a stock 

pond navigable? We really don’t think so, and Farm Bureau members are going to be sending that message.” 

 

EPA contends that an entire set of exemptions will protect many farmers from the burdensome new rule. But 

Stallman counters that those exemptions will only apply to farming that has been ongoing since the 1970s, not 

new or expanded farms. Even for those farms, the exemptions do not cover weed control, fertilizer use or other 

common farm practices. The already narrow exemptions, Stallman said, have existed for years but have been 

further narrowed by EPA guidance issued simultaneously with the proposed rule. 

 

“The EPA exemptions offer no meaningful protection for the hundreds of thousands of farmers and ranchers 

whose operations and livelihoods are threatened by this expansion of EPA’s regulatory reach,” Stallman said.  

 

“EPA and the Army Corps of Engineers have said the WOTUS rule provides clarity and certainty. The only 

thing that is clear and certain is that, under this rule, it will be more difficult for private landowners to farm and 

ranch, build homes or make changes to the land—even if the changes that landowners propose would benefit 

the environment. This is pure and simply wrong, and it is why we need to ditch the rule.” 

 
-30- 

 
 
 

 

--- 

You are currently subscribed to newsrelease as: joanh@wvfarm.org . 
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Messages 

General Scope 
 

 The “waters of the U.S.” proposed rule 
is an end-run around Congress and two 
Supreme Court rulings. 

 The proposed rule would significantly 
expand the scope of “navigable 
waters” subject to Clean Water Act 
jurisdiction by regulating small and 
remote “waters”—many of which are 
not even wet or considered “waters” 
under any common understanding of 
that word.  

 Congress, not federal agencies, writes 
the laws of the land. When Congress 
wrote the Clean Water Act, it clearly 
wrote that the law applied to navigable 
waters. Is a small ditch navigable? Is a 
stock pond navigable? Is a puddle in 
your back yard navigable?  

Impacts on agriculture 
 

 Because of the proposed rule, farmers, 
ranchers and other landowners will 
face a tremendous roadblock to 
ordinary land-use activities, from 
building a fence to spraying for or 
pulling weeds and insect control. 

 By increasing federal jurisdiction over 
lands (by calling them “waters of the 
U.S.”), the rule would establish federal 
veto power over farming and other 
land uses. 

 There is no legal right to a Clean Water 
Act discharge permit. EPA will have 
ultimate control to deny a permit and 
restrict a farmer’s ability to farm. 

 The proposed rule is nothing short of a 
license for EPA, the Corps and NRCS to 
dictate and micromanage land-use 
across the country.  

Exemptions 
 

 The exemptions EPA and USDA claim 
will protect farmers only apply to long-
standing operations, not new or 
expanded farms. 

 The exemptions don’t cover weed 
control, fertilizer use and other 
common farm practices. 

 The exemptions have existed for years 
but have been narrowed by EPA 
guidance issued simultaneously with 
the proposed rule. 

 Just as it did with this new guidance, 
EPA can further narrow the 
exemptions at the drop of a hat. 
Farmers can’t depend on them. 

Other Points 
 

 EPA and the Corps are manipulating 
science and using flawed economics to 
expand federal regulatory jurisdiction 
while grossly understating the cost of 
that expansion.  

 EPA and the Corps have said the 
WOTUS rule provides clarity and 
certainty. The only thing that is clear 
and certain is that, under this rule, it 
will be more difficult to farm and 
ranch, build homes or make changes to 
the land—even if the changes would 
benefit the environment. 



14 
 

Social Media Messages 

 

@EPA-Congress, not federal agencies, makes the laws. 
#DitchTheRule #WOTUS 

 

Ditches & puddles are not navigable. @EPA should 
#StayOutOfMyDitch! #DitchTheRule 

 

The @EPA #WOTUS rule gives the fed gov control 

over all farming & land use. #DitchTheRule 

#StayOutOfMyDitch 

 

The only thing clarified by the #WOTUS rule is @EPA 

would regulate almost every drop of water. 

#DitchTheRule #StayOutOfMyDitch 

 

The @EPA #WOTUS rule would regulate land use 

without cleaner lakes & rivers. #DitchTheRule  

 

 

 

  



How Do I Submit Comments? 
 

Submit your comments, identified by Docket ID No. EPA-HQ-OW-2011-0880 by 
one of the following methods: 

• Federal eRulemaking Portal: http://www.regulations.gov. Follow the 
instructions for submitting comments. 

• Email: ow-docket@epa.gov. Include EPA-HQ-OW-2011-0880 in the subject 
line of the message. 

• Mail: Send the original and three copies of your comments to: Water 
Docket, Environmental Protection Agency, Mail Code 2822T, 1200 
Pennsylvania Avenue NW., Washington, DC 20460, Attention: Docket ID 
No. EPA-HQ-OW-2011-0880. 

• Hand Delivery/Courier: Deliver your comments to EPA Docket Center, 
EPA West, Room 3334, 1301 Constitution Avenue NW., Washington, DC 
20460, Attention Docket ID No. EPA-HQ-OW-2011-0880. Such deliveries 
are accepted only during the Docket's normal hours of operation, which are 
8:30 a.m. to 4:30 p.m., Monday through Friday, excluding legal holidays. 
Special arrangements should be made for deliveries of boxed information. 
The telephone number for the Water Docket is 202-566-2426. 

 

http://www.regulations.gov/
mailto:ow-docket@epa.gov


Guide to Writing Your Comments: 
A sample letter has been prepared below with a required beginning and ending. We ask 
that you add details around your personal situation – where is your farm or ranch 
generally located (County/State), what do you raise and how long have you and your 
family been there? 

Identical comments are not as influential as personalized letters, so your comments will 
have more effect if you can add details of the impact the proposed rule will have on your 
farm or ranch. Here are some important suggestions for your consideration. 

• Talk specifically about some of the features of your farm—ditches, drainage ways, 
tilled fields and grassed waterways —that will likely be considered Waters of the U.S. 
under EPA’s proposed rule. 

Your Key Message should be: The proposed rule significantly expands the scope of 
“navigable waters” subject to Clean Water Act jurisdiction. As I read the proposal it 
would allow the federal government to regulate most ditches, small and remote 
“waters” and ephemeral drains where water flows only when it rains. Many of these 
areas are not even wet most of the time and look more like land than like “waters.” 

• Express your concerns about how your farm or ranch may be affected if the EPA is 
allowed to claim jurisdiction over ditches and washes on your land. Clean Water Act 
jurisdiction could result in severe restrictions on your farming or ranching—or even 
prohibit farming or ranching activities in or near ditches, washes or isolated “wetlands”—
no matter the cost or the practical impact on you, your family and your farm or ranch. 

Your Key Message here should be: Because of the proposed rule, farmers, ranchers and 
other landowners will face roadblocks to ordinary land-use activities—like fencing, 
spraying for weeds or insects, discing or even pulling weeds. The need to establish 
buffer zones around grassed waterways, ephemeral washes and farm ditches could 
make farmlands a maze of intersecting “no farm zones” that could make farming 
impractical. 

• Explain any problems you or your neighbors have had dealing with wetlands or waters. 
If you personally have had problems with the narrow “normal farming” exemption, share 
your experience. Have you tried to build a farm pond and been told “no?” Have you tried 
to plant tree crops in areas where you farmed corn and been told “no?” Have you been 
told not to use certain tillage practices? Have you been told that you cannot use your prior 
converted croplands for some reason? 



Your personal experiences or those of your neighbors are important and your Key 
Messages should include: The farming and ranching exemptions in current law are 
important, but they have been very narrowly applied by the agencies—and they will not 
protect farmers and ranchers from the proposed “waters” rule. 

• Explain why those claiming that farmers and ranchers should have no concerns because 
they are “exempted” from the rule are wrong. It is important to convey that “normal 
farming and ranching” exemption only applies to a specific type of Clean Water Act 
permit for “dredge and fill” materials. There is no farm or ranch exemption from Clean 
Water Act permit requirements for “pollutants” like fertilizer, herbicide or pest control 
products. Under the proposed rule, many common and necessary practices like weed 
control and fertilizer spreading will be prohibited in or near so-called “waters” unless you 
have a Clean Water Act permit. Second, EPA’s new guidance on the “dredge and fill” 
exemption actually narrows an exemption that already existed, by tying it to mandatory 
compliance with what used to be voluntary NRCS standards. Third, EPA and the Corps 
of Engineers have interpreted the “normal” to mean only long-standing operations in 
place since the 1970s—not newer or expanded farming or ranching. 

Your Key Message should be: EPA’s so-called exemptions will not protect farmers and 
ranchers from the proposed “waters” rule. If farmlands are regulated as “waters,” 
farming and ranching will be difficult, if not impossible. 

 

ADD YOUR OWN EXAMPLES IN THE BODY OF THE LETTER. IT IS CRITICAL 
THAT E.P.A. and THE CORPS HEAR FROM YOU ON THE HARMFUL IMPACTS 

OF THIS RULE.  

 

 

 

 

 

 

 

 

 

 



Sample Letter 
 
U.S. Environmental Protection Agency 

Attn: Docket ID No: EPA-HQ-OW-2011-0880 

  

Subject: EPA-HQ-OW-2011-0880 

RE: Comments on the U.S. EPA and U.S. Army Corps of Engineers Guidance Regarding Definition of 
"Waters of the U.S." Under the Clean Water Act, Docket No. EPA-HQ-OW- 2011-0880 

 

To Whom it May Concern: 

I am a farmer (or homeowner, or homebuilder, etc.) and I am writing to submit comments to the 
Environmental Protection Agency and the Corps of Engineers proposed rule regarding Definition of 
Waters of the U.S. Under the Clean Water Act. 

The proposed rule would significantly expand the scope of navigable waters subject to Clean Water 
Act jurisdiction by regulating small and remote waters -- many of which are not even wet or considered 
waters under any common understanding of that word. 

INSERT YOUR PERSONALIZED TEXT HERE. TELL ABOUT HOW THIS RULING AFFECTS YOU.  

 

 

 

The proposed rule does not provide clarity or certainty as EPA has stated. The only thing that is clear 
and certain is that, under this rule, it will be more difficult to farm and ranch, build homes, erect fences 
or make changes to the land -- even if those changes would benefit the environment. I work to protect 
water quality regardless of whether it is legally required by EPA. It is one of the values I hold as a farmer 
or rancher (or homeowner, homebuilder, etc.). 

Farmers and ranchers (or homeowners, homebuilders, etc.)  like me will be severely impacted. 
Therefore, I ask you to withdraw the proposed rule. 

Sincerely, 

YOUR NAME 




